



[bookmark: _Hlk71196078]Overview of Waiver Templates

Disclaimer:   While every effort has been made to be accurate and current on all information set out below, the content of this document is of a general nature only and is not exhaustive of all possible legal rights or remedies. In addition, laws may change over time and should be interpreted only in the context of particular circumstances. Accordingly, these materials are not intended to be relied upon or taken as legal advice or opinion. Readers should consult a lawyer for specific advice in any particular situation.
[bookmark: _Hlk72071356]Release of Liability, Waiver of Claims and Assumption of Risks Relating to Novel Coronavirus (COVID-19)
Notes on using this waiver template

· [bookmark: _Hlk72071870]This is a general template to assist outfitters in drafting a release of liability who are operating or re-opening during the COVID-19 pandemic.

· The general nature of this template will require the Outfitter to customize the details highlighted in blue about its name and operations.

· [bookmark: _Hlk72072077]This document contains a disclaimer highlighted in blue indicating that it is made available to outfitters as a general template only and is not intended to be relied upon or taken as legal advice or opinion. For specific advice in a particular situation, the best advice we can always give is to “talk to your lawyer.”

· The template follows typical assumption of risk language to help protect the Outfitter in advance against liability for claims of illness, disability, or death as a result of someone being exposed to or contracting COVID-19 while on the Outfitter’s Premises or by engaging in an Outfitter Activity.

· This document is only drafted to address COVID-19-related risks. A separate waiver template is provided for the risks associated with participating in Outfitter Activities themselves (discussed below).

· By signing the document, the participant agrees to release the Outfitter of liability for claims that the participant (or the person they are signing for) was injured, disabled, or died after contracting COVID-19 by engaging in an Outfitter Activity or by being on the Outfitter’s Premises. 

· Paras 1-4 incorporate standard assumption of risk language to signal that the participant understands and is fully aware of the risks associated with COVID-19 and that it is voluntarily engaging in the Outfitter Activities and being on the Premises despite these risks.

· Para 4 also includes specific language protecting the Outfitter against claims that it was negligent in failing to protect the participant from COVID-19-related risks. 

· Para 5 includes a waiver of claims and an optional indemnification provision (highlighted in blue) in favour of the Outfitter. 

· The indemnification provision goes somewhat beyond a standard liability waiver, which merely releases the Outfitter of liability for its own negligence, because it requires the participant to indemnify the Outfitter for losses incurred in the event that the Outfitter is sued by a third party for injury, disability, or death caused by the participant’s misrepresentations, failure to follow the agreement/ Outfitter’s instructions, or the law (e.g. a participant misrepresented its health status and infected another participant, who ultimately died of COVID-19, etc.). 

· The indemnification provision is optional because there are legitimate reasons why an Outfitter may or may not choose to include it. In deciding whether to include this provision, the Outfitter should carefully consider the benefits vs the practical disadvantages. For example, the benefits of including an indemnification provision may be small because:

· It may be difficult to prove that the participant caused the third party’s injuries 

· Even if the Outfitter successfully proves its claim case against the participant, it may be difficult to collect judgment from them

· Therefore, the benefits may not be outweighed by the potential disadvantages, such as a customer refusing to sign the Agreement due to the indemnification clause

· Para 6 requires the participant to certify that it has been vaccinated for COVID-19 (optional), that the participant has not been COVID-19 positive for at least 14 days, that the participant has not been exposed to anyone who has tested positive for COVID-19 in the last 14 days, and that the participant is not currently suffering from COVID-19 related symptoms. 

· The information required at para 5 is intended to give the Outfitter important information about the health status of its guests/participants. This information can be used by the Outfitter to make informed decisions on how to comply with current public health requirements. 

· Para 6 requires the participant to confirm that it is familiar with all applicable COVID-19 related laws and other public health measures, that it will follow them, and that it will follow any other directions and instructions from the Outfitter in this regard.

· The bold letters and red highlighted box are intended to draw the signatory’s attention to the legal rights it is waiving and the indemnification obligations it is assuming (if included) in a clear and unambiguous manner. 
 
Release of Liability, Waiver of Claims and Assumption of Risks Relating to Participation in Outfitter Activities
Notes on using this waiver template

· This is a general template to assist outfitters in drafting a release of liability that offer activities to customers involving inherent risks of injury, disability, death, or property damage. It is designed to help protect the Outfitter against claims arising from any injury or loss suffered by a participant while engaging in such activities.

· The general nature of this template will require the Outfitter to customize the details highlighted in blue about its name and operations.

· This document contains a disclaimer highlighted in blue indicating that it is made available to outfitters as a general template only and is not intended to be relied upon or taken as legal advice or opinion. For specific advice in a particular situation, the best advice we can always give is to “talk to your lawyer.”

· This document is not drafted to address the risks associated with COVID-19. As discussed above, a separate template is provided for that purpose.

· By signing the document, the participant agrees to release the Outfitter of liability for any claims that the participant (or the person they are signing for) may otherwise have in the event of injury, disability, death or property damage while participating in Outfitter Activities. 

· Paras 1-3 incorporate standard assumption of risk language to signal that the participant understands and  is fully aware of the risks associated with the Outfitter Activities and that it is voluntarily engaging in the Outfitter Activities despite these risks. 

· The language describing various activities in para 1 is broad and covers a variety of different activities that may or may not apply to a particular Outfitter. Therefore, the Outfitter may need to remove, add, or modify the language as required (drafting note highlighted in blue) to ensure that the document accurately describes the activities of the Outfitter in question. 

· Para 2 includes specific language protecting the Outfitter against claims in the event that it was negligent in failing to protect the participant from the risks of Outfitter Activities. 

· Para 3 includes a waiver of claims and an optional indemnification provision (highlighted in blue) in favour of the Outfitter. 

· [bookmark: _Hlk71273487]As noted above, the indemnification provision goes somewhat beyond a standard liability waiver, which merely releases the Outfitter of liability for its own negligence, because it requires the participant to indemnify the Outfitter for losses incurred in the event that the Outfitter is sued by a third party for injury, disability, death, or property damage caused by the participant’s misrepresentations, failure to follow the agreement, the Outfitter’s instructions, or the law (e.g. a participant fails to follow Outfitter’s instructions and negligently discharges a firearm, injuring another participant, etc.). 

· This provision is optional because there are legitimate reasons why an Outfitter may or may not choose to include it. In deciding whether to include this provision, the Outfitter should carefully consider the practical advantages vs the practical disadvantages. For example, the benefits of including an indemnification provision may be small because:

· It may be difficult to prove that the participant caused the third party’s injuries 

· Even if the Outfitter successfully proves its case against the participant, it may be difficult to collect judgment from them

· Therefore, the benefits may not be outweighed by the potential disadvantages, such as a customer refusing to sign the Agreement due to the indemnification clause

· Para 4 requires the participant to certify that he or she is in good health and physically able to participate in the Outfitter Activities, that he/she will obey the law, and will follow the Outfitter’s safety instructions.


· The bold letters and red highlighted box are intended to draw the signatory’s attention to the legal rights it is waiving and the indemnification obligations it is assuming (if included) in a clear and unambiguous manner. 


Electronic Use of Waivers
· Waivers are increasingly signed electronically. Saskatchewan courts and those in other Canadian provinces have held that e-waivers are enforceable provided that they satisfy the usual criteria for waivers and meet the specific requirements of electronic commerce laws. In Saskatchewan, those requirements are set out in section 18 of The Electronic Information and Documents Act, 2000, SS 2000, c E-7.22 (the “Act”), which provides as follows:
Formation and operation of contracts
18(1) Unless the parties agree otherwise, an offer or the acceptance of an offer, or any other matter that is material to the formation or operation of a contract, may be expressed:
(a)  by means of information or a document in an electronic form; or
(b)  by an action in an electronic form, including touching or clicking on an appropriately designated icon or place on a computer screen or otherwise communicating electronically in a manner that is intended to express the offer, acceptance or other matter.
(2)  A contract shall not be denied legal effect or enforceability solely by reason that information or a document in an electronic form was used in its formation.
· In other words, the Agreement to contractual terms can be expressed by touching or clicking on an appropriately designated icon or place on a computer screen. The fact that the contract could have been signed in printing or hard copy does not on its own detract from its enforceability. 

· Further to the above requirements, the Saskatchewan Court of Queen’s Bench decision in Quilichini v Wilson’s Greenhouse, 2017 SKQB 10[footnoteRef:1] has considered the following factors that may serve to increase the likelihood of an e-waiver’s enforceability: [1:  See: https://www.canlii.org/en/sk/skqb/doc/2017/2017skqb10/2017skqb10.html?resultIndex=1  ] 


· The participant had an opportunity to read the waiver and release on screen

· The participant indicated its agreement to the terms in an acceptable electronic form, such as by touching or clicking on a designated icon or place on a computer screen

· The activity was of a nature where it was normal for participants to expect to sign a waiver and release and the participant had a choice not to participate

· The terms of the e-waiver were broad enough to include waiver of liability for all risks assumed by the participant 
Other Notes/Comments

· To avoid the potential for confusion and ambiguity, we have provided two separate waiver templates, one dealing specifically with COVID-19-related risks and a second waiver dealing specifically with the risks inherent to the Outfitter’s Activities. 
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